UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT
JEAN E. CLEMENT :

: Civil Action No.
V. : 3:95 CV 660 (SRU)
AMERICAN HONDA FINANCE CORP.

RULING ON PLAINTIFF’'SAND DEFENDANT’S
CROSSMOTIONS FOR SUMMARY JUDGMENT

Jean Clement sued American Honda Finance Corp. (“AHFC”) for fallure of an AHFC
automobile lease to comply with severad disclosure requirements of the Truth-In-Lending Act, as
amended by the Consumer Leasing Act. See 15 U.S.C. 88 1640 and 1667d. Clement moved for
summary judgment (doc. #84) and AHFC cross-moved for summary judgment (doc. #38). Because
the AHFC lease failed to disclose the early termination pendtiesin a* clear and conspicuous manner”
and failed to disclose adequatdly the available express warranties, summary judgment is granted in favor
of Clement.

l. Standard of Review

Summary judgment is appropriate when the evidence demondtrates that “there is no genuine

issue asto any materia fact and that the moving party is entitled to judgment as a matter of law.” Fed.

R. Civ. P. 56(c); see dlso Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 256 (1986). When ruling
on asummary judgment motion, the court must congtrue the facts in alight most favorable to the
norn-moving party and must resolve al ambiguities and draw dl reasonable inferences againg the

moving party. Anderson, 477 U.S. at 255, Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp.,

475 U.S. 574, 587 (1986); see also Turner v. General Motors Acceptance Corp., 180 F.3d 451,




453-54 (2d Cir. 1999).

“[A] party seeking summary judgment dways bearsthe initid respongbility of informing the
digtrict court of the basis for its motion, and identifying those portions of *the pleadings, depositions,
answers to interrogatories, and admissons on file, together with the affidavits, if any,” which it believes
demondtrate the absence of a genuine issue of materid fact.” Celotex, 477 U.S. 317, 324 (1986).
Once the moving party has met its burden of demongtrating the absence of a genuine issue of materia
fact, Rule 56(e) requires that the nonmoving party do more than reference its own pleadings. 1d. at
325. When amotion for summary judgment is properly supported by documentary and testimonia
evidence, the nonmoving party may not rest upon the mere dlegations or denids of the pleadings, but
rather must present sufficient probative evidence to establish a genuine issue of materid fact. 1d. at 327

(1986); Colon v. Coughlin, 58 F.3d 865, 872 (2d Cir. 1995). To present agenuine issue of materid

fact, there must be contradictory evidence “such that a reasonable jury could return averdict for the
non-moving party.” Anderson, 477 U.S. at 248.
Ordinarily, whether disclosures under the Truth-In-Lending Act (“TILA”) are inaccurate,

mideading, or confusing is aquestion of fact for the factfinder. Griggsv. Provident Consumer Discount

Co., 503 F. Supp. 246, 250 (E.D. Pa. 1980) (citing Barber v. Kimbrel's, Inc., 577 F.2d 216 (4th Cir.

1978)). Where, however, “the confusng, mideading, and inaccurate character of the disputed
disclosureis so clear that it cannot reasonably be disputed, summary judgment for the plaintiff is

appropriate.” 1d.; see dso Lundquist v. Security Pacific Automotive Financid Services Corp., 993

F.2d 11 (2d Cir. 1993) (summary judgment granted for automobile lessee because termination

provisons of lease violated disclosure requirements of CLA); Applebaum v. Nissan Motor Acceptance




Corp., 226 F.3d 214 (3" Cir. 2000) (same).
I[I. Consumer LeasngAct (“CLA")
Congress enacted the CLA as an amendment to the TILA and extended the TILA’s “credit

disclosure requirements to consumer leases” Turner, 180 F.3d a 454. The CLA, like the rest of the

TILA, “isadisclosure rather than regulatory satute” 1d.

Its primary purposeisto “assure a meaningful disclosure of theterms of leases. .. so as
to enable the lessee to compare morereadily the various leaseterms availableto him.” 15
U.S.C. §1601(b). Because lease financing had become recognized as an dterndtive to
credit financing and ingtalment sales contracts, Congress aso intended CLA disclosure
requirements to “enable comparison of lease terms with credit terms where appropriate.”
Id. The CLA thusrequires|essors of persond property subject to its provisonsto make
gpecified disclosures when a lease is entered into. See 15 U.S.C. § 1667a (consumer
lease disclosures).

“The TILA® and the regulaions promulgated under it require a creditor to disclose relevant
credit information to a consumer in comprehensible language and form. The required disclosures are
intended to provide, especidly to the inexperienced and uninformed consumer, away to avoid ‘the

possibility of deception, misinformation, or at least an obliviousness to the true costs' of a credit

transaction.” Griggs, 503 F. Supp. at 249 (quoting Thomkav. A. Z. Chevrolet, Inc., 619 F.2d 246,

248 (3 Cir. 1980) and citing Allen v. Beneficia Finance Co., 531 F.2d 797 (7" Cir.), cert. denied,

429 U.S. 885 (1976)). See dso Burton v. Public Finance Corp. of Akron #3, 657 F.2d 842, 843 (7"

Cir. 1981) (*Finance companies can write smple sentences and use smple words to inform consumers

! Thesame general rules of construction applicableto the TILA apply to the CLA. See Miller v. Nissan
Acceptance Co., 2000 WL 1599244 &t * 16 (E.D. Pa. 2000); Pettolav. Nissan Motor Acceptance Co., 44 F. Supp. 2d
442, 447 (D. Conn. 1999); Gaydos v. Huntington Nat'| Bank, 941 F. Supp. 669, 675 (N.D. Ohio 1996) (holding that, in
interpreting the CLA, courts should borrow TILA definitions, damage provisions, and general rules of construction).




of the terms of loan agreements. However, when aloan agreement is drafted to obscure the relevant
terms of the agreement, rather than to explain the termsin clear and meaningful language, the agreement

violaesthe TILA.”); Smith v. Chapman, 614 F.2d 968, 975 (5th Cir. 1980) (use of “meaningless’

termsin ddinquency charge clause violates TILA).

“The requirements of the TILA are highly technica but full complianceis required. (citation
omitted). Even minor violations of the Act can not beignored.” Griggs, 503 F. Supp. at 250 (citing
Thomka, 619 F.2d at 248). Moreover, the“TILA isaremedid act intended to protect consumers. . .

and, as such, its provisons are to be construed liberdly in favor of consumers” Belmont v. Associates

Nationa Bank, 119 F. Supp. 2d 149, 159 (E.D.N.Y. 2000) (citing 15 U.S.C. § 1601(a); Ellisv.

Genera Motors Acceptance Corp., 160 F.3d 703, 707 (11th Cir. 1998); Begaav. PNC Bank,

Ohio, Nat'l Assn, 163 F.3d 948, 950 (6th Cir. 1998), cert. denied, 528 U.S. 868 (1999); N.C.

Freed Co. v. Board of Governors of Fed. Reserve Sys., 473 F.2d 1210, 1214 (2d Cir. 1973)).

“TILA achievesits remedid gods by a system of grict liahility in favor of the consumers when

mandated disclosures have not been made” Smith v. Fiddity Consumer Discount Co., 898 F.2d 896,

898 (3d Cir. 1990). The court need find “only a angle violaion of the statutory requirementsto hold
[a] defendant lidble under the TILA.” Griggs, 503 F. Supp. at 248 (citing 15 U.S.C. § 1640; Thomka,
619 F.2d 246).

1. Analyss

A. Consumer L ease

AHFC chalenges whether the CLA appliesto the lease at issue because Clement has not

aufficiently shown that she leased the vehicle a issue “primarily for persond, family, or household
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purposes.” See Turner, 180 F.2d a 454 n.2 (“The CLA appliesto dl leasesfor the use of *personal
property’ having aterm ‘exceeding four months' that have a‘totd contractud obligation not exceeding
$25,000." 15U.S.C. §1667(1).”). AHFC agreesthat Clement dleges that the lease was a persond
lease and that Clement’ sinitia affidavit indicates that Clement initidled the box on the lease that
indicates the lease was “primarily for persond, family or household purposes” Defendant’s
Memorandum of Law in Opposition to Plaintiff’s Motion for Summary Judgment and in Support of
Defendant’ s Cross-Motion for Summary Judgment (“Def. Mem.”) a& 5. In addition, Clement has
submitted a second affidavit stating that the leased car was used solely for persond transportation and
that a business-related tax deduction was never taken for the lease of the vehicle, see Clement Affidavit
at 11 2-3, Exhibit A, atached to Plaintiff’s Reply Memorandum of Law in Support of Her Motion for
Summary Judgment (“Pl. Reply Mem.”), and a copy of the lease that shows she initided the box in the
lease that indicates the lease was a consumer lease used “ primarily for persond, family or household
purposes.” Exh. B, attached to Pl. Reply Mem.

Contrary to AHFC' s assertion, Clement has adduced sufficient evidence to show that the lease
at issue was primarily for consumer purposes. AHFC has not met its burden to show thereisan
absence of agenuineissue of materia fact and has produced no contradictory evidenceto create a
genuine issue of materid fact.

AHFC arguesthat “it would be premature for the Court to rule on Flaintiff’s motion for
Summary Judgment until AHFC has been afforded the opportunity to take discovery with repect to
the nature of the primary use that Plaintiff intended to make of the leased vehicle’ because Clement has

faled to respond to AHFC' sinterrogatories. Def. Mem. at 6-7. Discovery in this case has been



closed since October 13, 1995. See Amended Order on Pretrial Deadlines dated June 9, 1995. In
the absence of any motion to compe Clement to answer the interrogatories or any attempt by AHFC
to address Clement’ s alleged fallure to answer the interrogatories, AHFC' s argument fails. See dso
Ruling dated December 1, 1999. Accordingly, the court resolves the question of the applicability of the
CLA tothelease a issuein favor of Clement.2

B. Required Disclosures Under the CLA

Clement damsthat AHFC has violated the CLA by failing to comply with severd of the
CLA'’ s disclosure requirements.

1. Ealy Termination Within the Firs Tweve Months

Clement contends that “there is no explanation of the leasee’ s [dc] liahility for voluntary
termination of the lease before the expiration of thefirst year.” AHFC is correct thet this contention is
meritless. Although the lease does not explicitly say so, the obvioudy gpplicable paragraphs --
paragraphs 11, 16, and 23 -- make clear that alessee cannot voluntarily terminate in the first year, but
the lessor can if the lesseeisin default. No reasonable juror could find for Clement on this argument.
Therefore, summary judgment is granted in favor of AHFC on thisissue.

2. Ealy Termination Provison

Clement next contends that AHFC failed to disclose the early termination provisons of the

leasein a*clear and conspicuous’ manner, as required by the CLA.

2 The court did not consider Clement’s Exhibit G and H attached to Plaintiff’s Memorandum in Support of

Plaintiff’s Motion for Summary Judgment (“Pl. Mem.”). Therefore, the court need not address AHFC' s assertion
that those exhibits are inadmissible as supporting evidence.
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AHFC'’ slease providesin relevant part:

11. EARLY TERMINATION LIABILITY: At any time after 12 monthly lease
payments have been paid, you may terminate this L ease on the due date of amonthly lease
payment if thisLeaseisnot in default. At any time after you sign this Lease, Lessor may
terminate if the Leaseisin default as stated in Item 23 or if the conditions Stated in Item 16
occur. 'Y ou agree that your payment liability uponearly termination will be the sum of (a)
any monthly lease payments dready due and unpaid and any other amounts owed arising
from your failure to keep promises under this Lease; plus (b) any officid fees and taxes
imposed in connection with the termination; plus (c) the amount, if any, by which the then
adjusted lease ba ance exceeds the redlized vaue of the vehicle a early termination; plus
(d) if you do not purchase the vehicle, a disposition fee of $400.

To figure the payment due upon early termination, areader must refer back to paragraph 10 to
determine her monthly lease payment amount. That section provides:

10. MONTHLY LEASE PAYMENT ALLOCATION: As indicated in Item 3a
through 3c, portions of each Base Monthly Lease Payment arefor depreciation and lease
charge. While the tota amount of each Base Monthly Lease Payment will be the same,
the depreciation and lease charge portions will differ with each payment. Thisiswhy the
amountsin Item 3aand 3b arelabded “ Average Monthly” amounts. The next paragraph
explains how the lease charge portion of any Base Monthly Lease Payment is figured.
The lease charge for the entirelease term (Item 3atimes the number of monthsin thelease
term shown in Item 2) will be earned on a congtant yield basisin relation to the “ adjusted
lease balance’ as it declines during the lease term. The lease charge portion for any
monthly lease payment is figured by multiplying the rate which provides a congant yield
times the adjusted lease balance. At any given time the adjusted lease baance is the
difference between the“Initid Lease Baance’ and the sum of (1) al depreciation amounts
to date and (2) thefirst Base Monthly Lease Payment showninltem 3c. The*Initid Lease
Baance’ isthe sum of (a) the product of the number of monthly lease payments due during
the lease term shown in Item 2 times the Average Monthly Depreciation shownin Item 3b
and (b) the Estimated End of the Lease Term VehicleVaueshownin Item 6. Themonthly
lease charge cd culations are based on the assumption that you will make the monthly lease
payments on their exact due dates and that the Lease goes full term. These caculations
follow the rulesfor journa entriesfor Lessors asto the “direct financing leases’ et forth
in Statement of Financial Accounting Standards No. 13 issued by the Financial
Accounting Standards Board.

The portion of amonthly lease payment which isnot applied to lease charge or to items as
shown in 3d through 3g will be credited to depreciation. The depreciation portions of the
monthly lease payments reduces your ligbility if this Lease is terminated early and your



purchase option price if the option isthen available.

The early termination and adjusted |ease baance language quoted above from AHFC's
automobile lease is dmost identica to the language that the Court consdered in Lundquid. See
Lundquigt, 993 F.2d at 13 (lease paragraph 16 (Early Termination Liability) and paragraph 8
(Allocation of Monthly Lease Payment)). Here, asin Lundquist, paragraph 11 (Early Termination
Liability) must be read in light of the earlier paragraph 10 (Monthly Lease Payment Allocetion) to
understand the termsin paragraph 11. In Lundquist, however, unlike the present case, the Early
Termination paragraph expressy refers the reader back to the earlier paragraph, making the sequencing
in the Lundquigt lease clearer than in the AHFC lease.

Theevents at issue in Lundguigt and in this case both occurred before the 1996 amendments to
Regulation M (Revised Regulaion M) and the 1997 Officia Staff Commentary to the Revised
Regulation M that interprets the early termination disclosure requirements of Regulation M, 12 CF.R. 8
213.4.* See Def. Mem. a 8. Although the court recognizes that the Regulaions and the “ Federal
Reserve Board gaff opinions congtruing the Act or Regulation should [generdly] be dispositive” Ford

Motor Credit Co. v. Milhallin, 444 U.S. 555, 565 (1980), it is the version of Regulation M and the

accompanying Staff Commentary in place a the time Clement signed the lease that control. See

3 The plaintiff in Lundquist signed the lease in June 1988, L undquist, 993 F.2d at 12, and Clement signed
her leasein 1992.

4 Regulation M, codified at 12 C.F.R. 8 213 et seq., are the regulations that the Federal Reserve Board

issued to “update and clarify the requirements and definitions applicable to |ease disclosures.” Turner, 180 F.3d at
454.



Applebaum, 226 F.3d at 222 n.7 (“duty to disclose is breached, if at dl, at thetime of lease
consummation. 15 U.S.C. §1667a"); Def. Mem. a 2 n.2.

Therefore, the 1992 verson of Regulaion M, which was the same verson in place a the time
the Second Circuit decided Lundauist, applies here.® Neither the Revised Regulation M nor the 1997
Officid Staff Commentary to the Revised Regulation M gppliesto this case. See Applebaum, 226
F.3d at 221 (the Officid Staff Commentary to the current verson of Regulation M does not change the
law retroactively). Thus, because of the smilarity of the issue, language, and applicable law in
Lundquig and the case at hand, Lundquig is controlling.

Thereisno question that if this case were decided in the Seventh Circuit a different outcome

would be required. See Clement v. American Honda Finance Co., 176 F.R.D. 15, 22-23 (D. Conn.

1997) (“Asto the CLA claim, the sandard for determining whether alease agreement violates the
CLA ismuch higher in the Seventh Circuit than it isin the Second Circuit,” comparing Lundquist, 993

F.2d at 15 with Channell v. Citicorp Nat'l Serv., Inc., 89 F.3d 379, 383 (7th Cir.1996)). AHFC

urges adoption of the Seventh Circuit precedent here. This court, cannot, however, either overlook or
overrule binding Second Circuit precedent.

In reaching the conclusion that the AHFC lease violates the CLA, it is not necessary to accept
Clement’ s assertion that Lundquigt holds that the “ standard for determining whether a disclosure

complieswith the CLA iswhether the formulais ‘ beyond the understanding of the ordinary consumer.’”

M. Mem. a 2 (quoting Lundquidt, 993 F.2d at 14) (emphasis added). Whether the “understanding of

5 Subsequent references to Regulation M and the Official Staff Commentary are to the 1992 version, unless
otherwiseindicated. The Revised Regulation M refers to the 1996 amended version.

9



the ordinary consumer” reference was a holding or dicta, Lundquigt did hold that lease disclosures must

“be reasonably understandable,” id. at 15, which AHFC' s disclosures are not.  See also Applebaum,

226 F.3d at 220 (interpreting “reasonably understandable form” language of 12 C.F.R. pt. 213, supp.
I, 8 213.4(8)(1), and holding that “the method of cdculating an early termination provison must not
only belegible; it must o be ‘reasonably understandable,’” not necessarily within “the understanding
of the average consumer” but “reasonable depend[ing] on the surrounding circumstances.”).

Although the court in Lundquigt did not explain its reasoning in greet detall, it did explain, relying
under the then-existing regulatory framework, that:

Under the CLA and Regulation M, disclosures on a consumer lease must be made

“accurately and in a clear and conspicuous manner,” 15 U.S.C. § 16673, “in meaningful

sequence,” 12 C.F.R. 8§ 213.4(a)(1), and in “a reasonably understandable form,” 12

C.F.R. pt. 213, supp. I, 8 213.4(a)(1) (officia staff commentary). [W]e agree with the

digtrict court that the Security Pacific lease disclosures are not reasonably understandable.

They are confusing, unduly complicated, and unnecessarily convoluted.

Lundquigt, 993 F.2d at 15.

Here, the language in the AHFC lease concerning early termination is not reasonably
understandable in form and in substance. Paragraph 11 on itsfaceisfairly sraightforward and smple
in its presentation, but it provides primarily the structure of the early termination payment ligbility, not
the substance that gives meaning to that structure. Some of the necessary structureisfound in
paragraph 10. Paragraph ten, however, contains too many concepts piled into a single paragraph. As
amatter of form, therefore, paragraph ten is complicated and unduly convoluted.

The reader must dig through the concepts of variable depreciation and lease charge portions of

the monthly payment, the method of ca culating the lease charge portion of the monthly payment by
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“multiplying the rate which provides a congtant yield times the adjusted lease balance,” the gpplication
of the Statement of the Financid Accounting Standards No. 13, and the manner in which creditsto
deprecation reduces early termination liability -- in order to find the method for determining the adjusted
lease baance, which isin turn dependent on the calculation of depreciation credits, the first base
monthly payment and the cdculation of theinitid lease bdance. Smply put, the presentation of the
language in paragraph ten prevents the early termination pendties from being disclosed in *a reasonably
understandable form.” Lundquigt, 993 F.2d at 15 (citing 12 C.F.R. pt. 213, supp. |, 8 213.4(a)(1)
(officid staff commentary)); see dso 12 C.F.R. Pt. 213, Supp. I-C1-1, § 213.4(a)(1)(1) (1992) (the
disclosures must be presented in away that does not obscure the relationship of the termsto each

other); Burton, 657 F.2d at 843 (“complex accounting terms and confusing syntax . . . obscure the

meaning of this dlause’).

AHFC mischaracterizesits early termination language as Smply the name of amethod -- the
congtant yield bass -- and a narrative explanation of that method. See Def. Mem. a 14. Asin
Lundquig, the language in paragraph ten of AHFC' slease “involve[s] more steps and more
complicated cdculations, not [smply] amethod of caculation such asthe ‘ congtant yield method.””

Applebaum v. Nissan Motor Acceptance Corp., 1999 WL 236601 at *5 (E.D. Pa. 1999), overruled

on other grounds, 226 F.3d 214 (3 Cir 2000) (analyzing the Lundquist lease). Moreover, naming a

method without a full descriptive narrative would not, as AHFC contends, Def. Mem. at 17, be legdly
aufficient, even under the 1997 Officid Commentary to Revised Regulation M. The 1997 Officid
Commentary to Revised Regulation provides.

Description of the method. Section 213.4(g)(1) requires afull description of the method
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of determining an early termination charge. The lessor should attempt to provide
consumers with clear and understandable descriptions of its early termination charges.
Descriptions that are full, accurate, and not intended to be mideading will comply with §
213.4(g)(1), even if the descriptions are complex. In providing a full description of an
early termination method, a lessor may use the name of a generally accepted method of
computing the unamortized cost portion (also known as the “ adjusted lease balance”) of
its early termination charges. For example, a lessor may date that the “congtant yield”
method will be utilized in obtaining the adjusted lease balance, but must specify how that
figure, and any other term or figure, is used in computing the total early termination charge
imposed upon the consumer.  Additiondly, if a lessor refers to a named method in this
manner, the lessor must provide awritten explanation of that method if requested by the
consumer. Thelessor hasthe option of providing the explanation as amatter of coursein
the lease documents or on a separate document.

12 C.F.R. Pt. 213, Supp. | (1997 Officid Commentary to Revised Regulation) (emphasis added).

Thefact that AHFC refers to a defined term -- the constant yield basis -- does not save an
otherwise obscure and convoluted paragraph. See 12 C.F.R. § 2134 (b) (“At the lessor’s option,
additiona information or explanations may be supplied with any disclosure required by this regulation,
but none shdl be stated, utilized, or placed so as to midead or confuse the lessee or contradict,
obscure, or detract attention from the information required to be disclosed.”).

In addition, the substance of paragraph ten does not provide “ameaningful disclosure of the
termsof [g] leasq | . . . S0 asto enable the lessee to compare more readily the various lease terms

avalableto him.” Turner, 180 F.3d at 454 (quoting 15 U.S.C. § 1601(b)). Specifically, paragraph ten

dates that “portions of each Base Monthly Lease Payment are for depreciation and lease charge.”
Although the “depreciation and lease charges will differ with each payment,” the lease provides, and
paragraph ten specifically references, an average monthly lease charge and depreciation figure. See
Lease, 110 (referring to Sections 3aand 3b).

A lessee cannot determine, or even estimate, from that information what portion of the base
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monthly lease payment is for depreciation in any given month. AHFC' s averaging masks the effective
rate of depreciation over the term of the lease. That use of averaging, therefore, raises “the possibility
of deception, misnformation, or at least an obliviousnessto the true costs' of a credit transaction,” not
only to the “inexperienced and uninformed consumer,” but to any consumer. Griggs, 503 F. Supp. at

249 (quoting Thomka, 619 F.2d at 248). See dso Applebaum, 226 F.3d at 222-23 (“An early

termination clause that fails to reved an otherwise unknowable variable used in determining an early
termination penalty cannot be regarded as ‘ reasonably undergandable’ in any meaningful sense of the
term,” holding that the “requirement to disclose in a*clear and conspicuous manner’ the method of
determining the amount of an early termination charge includes an obligation to disclose the value of a
vaiadle. . . that isan essentid component of the formula used in cdculating the charge.”).

For the foregoing reasons, AHFC' s early termination language violates the CLA.

3. The Warranty Provison

a Express Warranty
AHFC' swarranty disclosure dso violates the CLA. AHFC' slease providesin relevant part:

13. VEHICLE WARRANTIES: YOU ACKNOWLEDGE THAT YOU ARE
LEASING A VEHICLE ASIS AND THAT LESSOR MAKES NO WARRANTIES,
EXPRESS OR IMPLIED, REGARDING THE VEHICLE, AND SPECIFICALLY
DISCLAIMS ANY WARRANTIES IMPLIED BY LAW, INCLUDING WITHOUT
LIMITATION, THE IMPLIED WARRANTIES OF MERCHANTABILITY AND

FITNESSFOR A PARTICULAR PURPOSE. However, to the extent the vehicle isdill
subject to the manufacturer’ snew vehiclewarranty, Lessor assgnstoyou dl therightsand
remedies under that warranty, to the extent they are assgnable.

AHFC' s lease does not contain “[a] Statement identifying any express warranties .. . . avalable

to the lessee made by the . . . manufacturer with respect to the leased property.” Regulaion M, 12

13



C.F.R. 8 213.4(g)(7) (1992). Although the phrase “to the extent the vehicleis still subject to the
manufacturer’s new vehicle warranty” is brief and does refer to the manufacturer’ s warranties, see
Commentary to Regulation M, 213.4(g)(7)-1,° it does not identify which manufacturer’ s warranties, if
any, are avallable to the lessee. Infact, “it gives the lessee no information whatsoever.” Highamith v.

Chryder Credit Corp., 18 F.3d 434, 440 (7" Cir. 1994) (applying the 1992 version of Regulation M,

language in car lease “may be subject to a separate written warranty from the manufacturer” squardly
violates the disclosure requirement of the CLA).

The court agrees with the Digtrict Court in Tarnoff v. American Honda Finance Corp., which

found that the identical language in another AHFC car lease violated the requirement to disclose the
identity of any available warranties. 1997 WL 461059 & *7 ( (N.D. IIl. 1997) (“to the extent the
vehicleis il subject to the manufacturer’ s new vehicle warranty, Lessor assgnsto you dl rights and

remedies under that warranty to the extent that they are assignable”); see dso Demitropoulos v. Bank

One Milwaukee, 915 F. Supp. 1399, 1409-10 (N. D. I1I. 1996) (statement “that the only warranties
goplicable to the vehicle are written warranties separately made by the manufacturer,” does not identify
any particular warranty and thus violates the CLA, particularly when accompanied by the words“AS

IS,” which obscures the later language); Hildabrand v. DiFeo Partnership, Inc., 89 F. Supp. 2d 202,

207-08 (D. Conn. 2000) (citing Highsmith, 18 F.3d at 440, for the proposition that a warranty
disclosure isinsufficient if it states only that there “may be’ awarranty, but lease a issue stisfied

disclosure requirement because it states that anew vehicle*is’ covered by amanufacturer’s new

6 “The statement identifying warranties may be brief. For example, manufacturer’ s warranties may be

identified simply by areference to the standard manufacturer’ swarranty.” Commentary to Regulation M, 213.4(9)(7)-
1(1992).
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vehicle warranty). Thus, AHFC' s disclosure regarding the manufacturer’ s express warranties does not
comply with the CLA.
b. Implied Warranty Disclamer

Because AHFC' s disclosure for the express warranty violates the CLA, the court does not
need to reach the issue of the implied warranty disclamer.

V.  Conclusion

The court has conddered the parties remaining arguments and finds them to be without merit.
Therefore, Clement’s motion for summary judgment is granted in part and denied in part and AHFC's
cross-motion for summary judgment is granted in part and denied in part. Because two of AHFC's
lease provisons violate the CLA, judgment on theissue of liability must enter in favor of the plaintiff.
See Griggs, 503 F. Supp. at 248 (citing 15 U.S.C. § 1640; Thomka, 619 F.2d 246) (court need find
“only asingle violaion of the satutory requirements to hold defendant liable under the TILA”).

It is S0 ordered.

Dated at Bridgeport this day of March 2001.

Sefan R. Underhill
United States Digtrict Judge
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